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Unobtrusiweness 


| F unobtrusiveness were the only consideration in determining how far 
photographers and others may go in publicizing courtroom proceedings, it 
would have to be said that the press photographers made out a good case for 
amendment of Canon 35 in their Philadelphia demonstration. 


There will be those who will doubt if the problem is really that simple. 
Some will wonder, for example, whether the public's “right to know” actually 
did give a newspaper photographer, unobtrusively or otherwise, the right to 
peer into George Sack’s soul at the very moment when the judge was reading 
the jury’s death verdict, and make a public record of what his camera saw 
there. Others will not be able to forget that while unobtrusive photographing, 
broadcasting, etc., may escape the attention of witnesses and jurors, the judge 
at least has to know about it, and judges, especially elected judges, would not 
be human if they were able to remain completely indifferent to it. 


The research staff of the American Bar Foundation already is at work on 
a comprehensive study of all the canons of ethics, including Canon 35. Some 
revsion of it is unquestionably needed. The views of those who favor relaxation 


of its restrictions will surely be given due consideration. For the light they 
have shed on the possible nature and extent of such relaxation, the press 
photographers deserve the thanks of all persons genuinely interested in both 
the liberty of the press and the fair and efficient administration of justice. 
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JUDGE PHILLIPS ELECTED CHAIRMAN OF THE BOARD 


United States Circuit Judge Orie L. Phillips 
of Denver, Colo., was elected chairman of 
the board of the American Judicature Society 
at the 1955 annual 
meeting in Philadel- 
phia, succeeding 
Judge Laurance M. 
Hyde of the Supreme 
Court of Missouri, 
who had held the 
office since 1951. 
Judge Paul W. Bros- 
man of the United 
States Court of Mili- 
tary Appeals was 


elected vice-president 
to succeed Judge Phillips. President Albert 
J. Harno was re-elected to his third term in 


that office. Other officers re-elected, and the 
complete slate of directors for the coming 
year, will be found in the list on the inside 
front cover of this issue of The Journal. 

The Honorable K. C. Wu, former mayor of 
Shanghai and governor of Formosa, addressed 
the meeting, which was held in the Clover 
Room of the Bellevue-Stratford. 

Chief Justice A. Cecil Snyder of the Su- 
preme Court of Puerto Rico explained the 
new judicial system of that commonwealth 
under its constitution of 1952 in an address 
before a luncheon meeting of the American 
Judicature Society in the Blue Room of the 
Roosevelt Hotel, New Orleans, Tuesday noon, 
November 29, which was part of the program 
of the Deep South Regional Meeting of the 
American Bar Association. 


ORGANIZED LABOR AND JUDICIAL REFORM 


Judicial reform is a primary responsibility 
of the legal profession, for it is the lawyers 
and judges whose daily work is with the 
judicial system who are in the best position 
to see and correct its faults. But this does 
not mean that judicial reform is of concern 
only to lawyers and judges. Every person 
whose rights may at any time be adjudicated 
in court has an interest in the efficiency of 
the judicial machine, and that includes 
everybody in the country. 

Some classes of people, such as govern- 
mental officials, are naturally thought of as 
being interested in the courts, but those who 
are promoting judicial reform projects at 
times are tempted to believe that the ordi- 
nary citizen has little or no interest in the 
courts until the day when he may find himself 
in court. This is not entirely true. No class of 
people is more typically “ordinary” than the 
millions who work for their living. It was 
with real gratification that we heard James 
L. Burke, president of the Central Trades and 
Labor Council of Rochester, N. Y., deliver the 


following statement on behalf of these people 
at a public hearing conducted by the Tempo- 
rary Commission on the Courts in Rochester 
on October 12: 


“As a representative of Labor, I wish to 
state that Labor is very seriously interested 
in court reform. When courts are not 
functioning efficiently and a time lag takes 
place, it is the working people who are 
harmed the most because there are so 
many of them. The working man has little 
or no resources to fall back upon if he is 
out of work due to an accident caused out- 
side of his work. He may lose his job if 
he is badly crippled or laid up for a long 
time, and of course he is not paid for the 
time he is not working. 


“Delays in trials of court actions may not 
seem important to a lawyer, but to a person 
whose income has been cut off and whose 
expense is mounting each month the fact 
that a trial is delayed adds materially to 
the hardship. When trials are not had for 
months and months and there is no indica- 
tion of when the case will be reached, the 
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injured party begins to feel that justice 

delayed is justice denied. 

“We think that reforms in the courts 
ought to be put through as quickly as pos- 
sible. We should not wait while attorneys 
argue as to the number of different types 
of courts that should be established in any 
given area.” 

Through the courtesy of Mr. Burke we also 
have received the following resolution which 
was passed at the ninety-second annual con- 
vention of the New York State Federation of 
Labor held at Buffalo last July: 


“Whereas, Organized Labor has observed 

' with increasing concern the delays, expense 

and inefficiency of our courts in New York 

State, and their confused overlapping of 

jurisdictions, which often result in the 

virtual denial of justice to workers in need 
of prompt adjudication; and 
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“Whereas, the State of New York has 
fallen far behind other states in the elimi- 
nation of archaic judicial forms and _pro- 
cedures; therefore be it 


“Resolved, that we approve the efforts of 
the Committee for Modern Courts to obtain 
improvement in the administration of 
justice in New York State and the establish- 
ment of a unified, simplified, up-to-date 
system of state courts; and be it further 


“Resolved, that we commend the work 
of the Temporary Commission on _ the 
Courts and the general principles of its 
proposed new judiciary article for the state 
constitution, to simplify and unify our 
court structures, and we urge that this 
proposal be promptly perfected so that it 
may be approved in the 1956 session of the 
legislature.” 


Guest Editorial 


NO POLITICS FOR WARREN 


Renewed talk of drafting Chief Justice 
Warren as the Republican presidential candi- 
date in 1956 is a tremendous disservice to a 
distinguished American and to the institution 
he represents. That Mr. Warren has attrac- 
tive qualities in abundance, and that he would 
make a highly appealing candidate if Presi- 
dent Eisenhower declines to run again, are 
altogether obvious. But Mr. Warren quite 
properly renounced all political connections 
and ambitions when he assumed the highest 
judicial post in the land. His statement last 
spring, emphasizing that his decision was 
“irrevocable” and could not be changed 
“under any circumstances or conditions,” was 
unequivocal and did him honor. 

This statement deserves respect for two 
reasons. First, there is the practical consid- 
eration that if Mr. Warren were to be a 
candidate his admirable Supreme Court 
opinion outlawing racial segregation in public 
schools would be sure to become a campaign 
issue; this would invite ugly bitterness and 
division. Second, and far more important, 


for the Chief Justice to become a candidate 
would be to inject the Supreme Court itself 
into politics. If the Court were to be re- 
garded as a political stepping stone, every 
appointment to it would be scrutinized more 
for political implications than for judicial 
qualifications; and every Court opinion would 
be weighed for its political effect. This 
would be the way to destroy the Supreme 
Court. 


Men are appointed to the Supreme Court 
for life so that they may devote their remain- 
ing years to cultivating the detachment and 
perspective so essential to their role in inter- 
preting the constitution and in serving as 
exemplars in the impartial administration of 
justice. Only at peril to our tripartite system 
of government can the dignity of the Supreme 
Court be impaired. Mr. Warren’s fine talents 
will be best employed if he is left free to 
become the great chief justice he has started 
out to be.— Washington Post and Times- 
Herald, 


The Photographer's 
Day in Court. 


Lors OF WATER has gone over the dam, 
ink over the presses, and developer fluid 
down the drain, since the American Judica- 
ture Society's two luncheon programs on 
courtroom publicity were presented in At- 
lanta and Portland in the spring of 1954. 
Dozens of similar public discussions have 
been staged by bar associations and other 
organizations, and a joint committee of rep- 
resentatives of the American Bar Association 
and the various media of communication has 
been appointed and held a meeting in Wash- 
ington to set up plans for a study of Canon 
35. 


Meanwhile, as though to provide an up-to- 
the-minute case in point, the Sheppard mur- 
der trial in Cleveland came along to go down 
in history with other celebrated examples of 
“trial by newspaper.” Here are some head- 
lines that sold Cleveland newspapers in the 
autumn months of 1954: 


QUIT STALLING AND BRING HIM IN 


SOMEBODY'S GETTING AWAY WITH 
MURDER 


SAM DECLINED JULY 4 LIE TEST 


SAYS DR. SAM TALKED DIVORCE 

TESTIFIES SAM CHANGED STORIES 

CHARGES SAM FAKED INJURIES 

The editor of the Providence Journal and 
Evening Bulletin declared that “if the news- 
papers of America had set out deliberately to 
prove the proposition that abuse of press 
freedom can wreck the impartial administra- 
tion of justice, they could not have done a 
better job than in their reporting of the Shep- 
pard trial.” 

At the very outset of the trial, Judge Ed- 
ward Blythin called newspaper, radio and 
television people into his courtroom and 
went over Canon 35 and the ground rules 
that were to be followed in picture taking. 
His application of the canon was strict, but 
within its limits he cooperated with the 
media. He permitted pictures to be taken of 
himself on the bench before the opening of 
the trial, of the jury as soon as it was sworn 
in, and of prospective jurors before they were 
taken to the courtroom. The full jury picture 
was taken after the judge had left the bench 
and the defendant had been returned to his 
cell. 
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For the first four weeks of the trial, pho- 
tographers were permitted to enter the court- 
room before and after sessions and at recesses 
to take whatever pictures they desired as 
long as the judge and jury were absent. How- 
ever, on protest of defense attorneys that 
photographers were interfering with the 
normal conversation of attorneys with the 
client, the judge ordered recess photograph- 
ing stopped. Photographers roamed at will 
outside the coutroom itself, and they had free 
access to the room in which witnesses 
awaited their call to the stand. Permission 
was given by judge and attorneys for the 
photographing of important exhibits, in the 
courtroom after judge and defendant had 
left. 

The accompanying photographs, from the 
files of the Cleveland News, show the sort of 
pictures that could be obtained under these 
circumstances. Said N. R. Howard, editor of 
the News, “I do believe the trial demonstrates 
that a strict constructionist application of the 
canon will not substantially block illustra- 
tion of a celebrated trial.” Others, however, 


io 
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were less conservative, and the trade news- 
paper Editor and Publisher commented dur- 
ing the course of the trial that “if the cover- 
age continues in the same sensational vein 
of the opening days, it could set the cause 
of courtroom photography back twenty 
years.” 

Concurrently with the Sheppard trial, the 
only slightly less sensational trial of George 
Sack for the murder of his wife was being 
conducted in Portland, Oregon. Judge Frank 
L. Lonergan of the Multnomah County cir- 
cuit court authorized newspaper photogra- 
phers to take photographs at any time, in- 
cluding the actual proceedings of the trial, 
as long as flashbulbs were not used. Through- 
out the trial photographers occupied a front 
bench in the courtroom where they had an 
unobstructed view of the witness chair. 
Samples of action photographs of the trial 
itself are shown herewith. Not available for 
reprint here were two photos published in 
the Portland Oregonian on Friday, October 
1, 1954, bearing the following captions: 

“Judge Frank Lonergan reads verdict to 


EXAMINING EXHIBITS, this attorney in the Sheppard trial in Cleveland was snapped by 
several photographers. Notice that the two photographers in the background are not using 


modern high speed equipment but ordinary flash cameras. 


(Cleveland News Photo.) 


> 
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ON HIS WAY OUT of the courtroom, Dr. Sam 
Sheppard is photographed as he walks handcuffed to 
a bailiff. (Cleveland News photo.) 


jury. Judge, who appeared upset by deci- 
sion’s import, will sentence Sack to death;” 
and “Dapper George Sack is wide-eyed as 
he hears circuit court jury verdict finding him 
guilty of first degree murder in the death 
of his wife. At left is defense attorney Pat 
Hannon.” 

Although the American Bar Association 
canons of ethics are widely respected by 


lawyers and judges everywhere, there are 
many states in which they have not actually 
been adopted by local authorities so as to 
have obligatory force and their status is only 
advisory. In those states most judges follow 
Canon 35, but from time to time some judges 
have made experiments similar to that in 
Portland. The National Press Photographer, 
official publication of the National Press 
Photographers Association, publishes tributes 
to these judges each month in an “Honor 
Roll of Judges Who Believe in a Free Press.” 
Among those recently so honored was Judge 
Walter B. Jones of Montgomery, Alabama, 
who presided over the vice trial at Phenix 
City, Alabama, last year. 


Since its organization about ten years ago, 
the National Press Photographers Association 
has pressed for revision of Canon 35 on the 
basis that in its present form it discriminates 
unfairly against a major medium of public 
information. The N.P.P.A. has taken the posi- 
tion that photography renders a useful edu- 
cational service, that it can help the public 
to be better informed about the functioning 
of the judiciary and the courts, and that in 
view of recent technological advances in 
photography, press photographers can now 
perform this function without (in the words 
of Canon 35) “detracting from the essential 


DURING RECESS in the Sheppard trial this general courtroom scene was taken. The 
judge was not in the room. Recess photographs were banned after a few weeks of the trial 
on complaint of defense attorneys that they interfered with communications between attorneys 
and defendant. Such photographing was in violation of Canon 35, which forbids them 


“during sessions of the court or recesses between sessions.” (Cleveland News Photo.) 
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DURING THE TRIAL of George Sack in Portland, a photographer took this general court- 


room scene. At the right Judge Frank L. Lonergan presides, and before him, hand upraised, 
a witness is being sworn. The photo was not taken with a wide-angle leis, but is a 


clever composite of two separate photographs. 


dignity of the proceedings, degrading the 
court, or creating misconceptions with respect 
thereto in the mind of the public.” A rather 
lengthy revision of the canon drafted and pro- 
posed by the N.P.P.A. appears in another 
column, as well as the present text of the 
canon. 

One outgrowth of the bar-press conference 
held in Washington last spring was the sug- 
gestion that a demonstration of technologi- 


(Portland Oregonian photo.) 


cal photographic advances and the possibili- 
ties of inconspicuous and inoffensive court- 
room photography be staged at the 1955 an- 
nual convention of the American Bar Asso- 
ciation in August. A similar suggestion was 
made by Attorney-General Herbert Brownell 
in his address before the N.P.P.A.’s annual 
convention in Colorado Springs in June. 
Meanwhile, representatives of the National 
Association of Radio and Television Broad- 


INTENT UPON THEIR TESTIMONY, these two witnesses are oblivious to the camera 
and everything else. In the left picture, Mrs. Lily E. Gleason, a defense witness, declares 
she saw the decedent ill on the street shortly before her disappearance and watched her 
take two tablets. On the right, Dr. William L. Lehman, a hospital pathologist, testifies 
that the bruises on Mrs. Sack’s back were not necessarily caused by the spare tire. 
Sack was convicted of first degree murder. (Portland Oregonian photos.) 
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UNDISTRACTED by photographers or anything 
else, Judge Goodrich follows the arguments with 
open-mouthed attention. 


is the duty of the bar to re-examine Canon 35 
to see if it is based on current facts. At the 
time it was adopted it did take account of 
the facts, but they have changed.” 

The four participating attorneys, most 
closely resembling witnesses in the proceed- 
ings, were unanimous that they did not notice 
the photographers at all while on their feet 
arguing. A spectator, Anna M. Purdue of 
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ATTORNEY-GENERAL Herbert Brownell and press 
photographer Joseph Costa view the results of the 
demonstration as posted in the lobby of the Bellevue- 
Stratford the next day. Brownell reiterated his view 
that Canon 35 should be revised, and Costa, who 
has battled for more than a decade for that very 
thing, smiles his approval. 


New York, did not know about the experi- 
ment until it was over, and had no idea pic- 
tures were being taken at all. “As a spectator 
in court I was in no way distracted.” 

Encouraged by such comments, Joseph 
Costa, one of the photographers involved, and 
chairman of the board of the National Press 
Photographers Association, said: 

“Our picture taking with unobtrusive 


SKETCHES IN COURT have been tried on occasion where the rule against cameras was 
strictly enforced. Here is a scene in a Washington courtroom sketched by J. Lemuel Thomas 
of the Washington Post and Times Herald. He went into the courtroom like any other 
spectator and made the rough sketches, finishing them later. Judge Burnita Sheldon Matthews 
was pleased with them and asked to have the originals of some of them. “There is not a 
particle of difference between such sketches and photographs made with modern cameras 
using fast film and requiring no special lights,” said J. R. Wiggins, managing editor of the 
paper. “In our view neither the sketches nor the photographs interfere with the order or 
the decorum of the courts, nor in any way adversely affect the rights of litigants.” 
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cameras in natural light did not distract the 
participants or affect the judicial proceed- 
ings in any way. We feel therefore that the 
demonstration was completely successful and 
proved conclusively that Canon 35, adopted 
in an era when press photographers did not 
have the versatile equipment of today, should 
now be relaxed. 


“Today, picture reporting is on a par with 
word reporting in giving the news. The 
bench, bar and press alike have an obliga- 
tion to inform the public by means of this 
kind of discreet photographic journalism. 
We hope that this experiment will lead to 
greater cooperation among all three groups.” 


TEXT OF CANON 35 

Proceedings in court should be conducted with fitting dignity and decorum. 
The taking of photographs in the court room, during sessions of the court or 
recesses between sessions, and the broadcasting or televising of court proceed- 
ings are calculated to detract from the essential dignity of the proceedings, dis- 
tract the witness in giving his testimony, degrade the court, and create miscon- 
ceptions with respect thereto in the mind of the public and should not be 
permitted. 

Provided that this restriction shall not apply to the broadcasting or televising, 
under supervision of the court, of such portions of naturalization proceedings 
(other than the interrogation of applicants) as are designed and carried out 
exclusively as a ceremony for the purpose of publicly demonstrating in an im- 
pressive manner the essential dignity and the serious nature of naturalization. 


PROPOSED REVISION OF CANON 35 DRAFTED 
BY THE NATIONAL PRESS PHOTOGRAPHERS 
ASSOCIATION 

Proceedings in court should be conducted with fitting dignity and decorum. 
Upon the courts devolves the duty of keeping and maintaining the dignity in- 
herent in the courts and so essentially part of the due administra‘ion of justice. 

The privileges of the press under the law deserve the appreciative considera- 
tion of the judiciary. The high importance of the press as an agency of modern 
civilization is nowhere more freely recognized than in courts of justice, and 
should be inviolably preserved. 

Acknowledgement that the proper dissemination of news by a free press is 
not in and of itself limited solely to the mere printed words, and that in the 
light of present scientific advancements the visual record co-equally with the 
printed word is now fundamentally part of the publication and dissemination 
of news by a free press, we recognize that the taking of photographs in a 
courtroom by accredited press photographers, may in proper circumstances 
have a salutary effect upon the public to whose enlightenment the functions of 
a free press contribute so vitally. 

Where, therefore, in the opinion of the judge presiding at a trial or hearing, 
it appears that photographs can be taken by accredited press photographers 
without interfering with the regular and customary procedure of the trial or 
hearing in that court, and without creating any misconceptions with regard 
thereto, such photographs may be taken therein during the course of the trial 
or proceeding as may be permitted by said court. 


Legal Research on Trial 


D URING the past few weeks a controversy 
has evolved concerning the legality and 
propriety of recording actual jury delibera- 
tions. The issue does not relate to the efficacy 
of the jury system but to the scope of basic 
legal research. The dedication of the re- 
sources of atomic energy for peaceful pur- 
suits, the discovery of a polio vaccine, and 
the rapid strides in industrial development 
have raised serious questions concerning the 
ability of the social sciences to match the 
manifest progress of the physical sciences. 
Much of the success of the physical sciences 
can be attributed directly to enlightened re- 
search. Superior research methods have been 
created, and in order to apply the new meth- 
ods, the scope and limits of basic research 
have been subjected to critical analysis. 
Doctrinal research projects in the field of law 
have produced outstanding results, but prac- 
tical research pertaining to legal institutions 
has been hampered by an inadequate meth- 
odology, lack of direction, and the absence 
of clearly defined goals. Practical research 
in the law and about the law requires the 
guidance and support of the legal profession. 
The jury project of the University of Chicago 
has created an important issue for the imme- 
diate attention of the bench and bar. 


Trial by Jury 


In 1929, Herbert Harley submitted a ques- 
tionnaire to the board of associate editors of 
the Journal of the American Judicature So- 
ciety soliciting topics which merited early 
consideration in the Journal. A large majority 
of the editors selected the problems of jury 
trial as the most important topic. In accept- 
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ing the challenge, Editor Harley stated that 
“an article in defense (of the jury system) 
should not only set out facts favorable to 
jury trial, but should meet objections with 
constructive proposals. Of such articles there 
have been almost none during a whole gener- 
ation of unrest, complaint, platform eloquence 
and a gradual sliding down the scale of effi- 
ciency as our cities have grown in population 

. nearly all of the defenders of the jury 
have repeated and spun out encomiums based 
wholly on myths and sentiment. In doing 
so they have ill-served a need that arises 
when a real attack is made on their pet 
institution.”* In April of the same year, Dean 
John H. Wigmore began the symposium with 
the following words: “How shall the issue be 
approached? Of course, the issue itself stands 
thus: Shall jury trial be abolished? Or shall 
it only be reformed? No thoughtful person 
can be content to leave it as it is.”* Since 
that date, hundreds of articles have been 
published in professional journals concerning 
the merits of civil jury trial, but in spite of 
these efforts, the basic questions remain 
unanswered. For example, Judge Rossman 
has written: “Competent observers who inter- 
viewed the jurors in scores of jury trials, 
declare that, in many cases where the general 
verdict was employed, principal issues re- 
ceived no consideration whatever from the 
jury.”* These revelations have been shocking, 
but the information has been obtained from 
isolated jurors who may or may not ade- 
quately reflect the common practice of jurors 
in arriving at a verdict. In addition, it should 
be admitted that the veneration for trial by 
jury may jhave a tendency to deter concrete 


1. 12 J. Am. Jud. Soc’y 134, 136 (1929). 
2. Wigmore, A Program for the Trial of Jury 
Trial, 12 J. Am. Jud. Soc’y 166 (1929). 


3. Rossman, The Judge-Jury Relationship in the 
State Courts, 3 F.R.D. 98, 108 (1943). 
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efforts for improvement. Even when the 
efforts are directed to increasing the efficiency 
of the system, there may be a predisposition 
to condemn or ignore findings which recom- 
mend alterations in this revered legal institu- 
tion. 


The Chicago Legal Research Projects 


In August of 1952, the Law School of the 
University of Chicago received a grant of 
$400,000 from the Ford Foundation to sup- 
port a three-year research program in law 
and the behavioral sciences. Recently, the 
Ford Foundation authorized an additional 
$1,000,000 to finance the project over the 
next four years. In May of 1953, the Law 
School submitted a prospectus to the Founda- 
tion which outlined a series of timely re- 
search topics. Three projects were selected: 
the jury system, commercial arbitration, and 
public attitudes toward taxation. The research 
techniques of the behavioral sciences were to 
be applied to these legal fields, and at the 
same time, it was anticipated that the be- 
havioral sciences would be enriched through 
a study of legal problems. The entire project 
was conceived as a unique experiment to 
determine the role of inter-disciplinary re- 
search in the understanding and development 
of legal institutions. In formulating the 
initial plans, Dean Levi of the Law School 
said: “It is not to be expected that any easy 
panaceas or even quick research results will 
emerge from such a program. . . . The law- 
yer'’s responsibility for the administration of 
justice does not permit him to adopt without 
scrutiny remedies proposed by other disci- 
plines or to turn the matter over to experts 
old or new.”* 


Scope of the Jury Project 


According to the director, Professor Harry 
Kalven, Jr., “the jury project of the University 
of Chicago Law School is perhaps the most 
comprehensive study of the workings of the 
American jury ever undertaken.”*> The domi- 
nant emphasis of the project concerns the 
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collection of new basic data on jury behavior. 
This information is being obtained through 
a variety of investigative techniques includ- 
ing: statistical analysis and refinement of 
existing court records; public opinion surveys; 
questionnaires; observation of jury behavior 
through post-deliberation interviews; simu- 
lated cases before experimental juries, and 
the recording of a limited number of actual 
jury deliberations. It is interesting to note 
that the initial report on the projected study 
of the jury system included the following 
reference to the recording of actual delibera- 
tions: “Since the jury room is not open to 
direct observation and since the general ver- 
dict, which is the usual form of a jury verdict, 
discloses nothing more than a general con- 
clusion, it will be necessary to attempt to 
reconstruct the operations of the jury indi- 
rectly.”° Subsequently, the investigative plans 
were revised to include a limited number of 
actual jury deliberations to check the results 
of the more extensive experimental tech- 
niques. 

By utilizing this wide variety of methods, 
specific projects, such as the following, have 
been undertaken: 


1. Questionnaires have been sent to more 
than six hundred state and federal trial judges 
in an effort to determine the frequency of and 
reasons for judge-jury discrepancies. Each 
judge has been asked to record his own 
decision in a jury-tried case, and where the 
judge’s opinion differs from the jury, he has 
been asked to explain his position. Responses 
have been received involving more than 3,000 
civil cases and 2,000 criminal cases. 


2. A public opinion survey has been com- 
pleted dealing with the impact of jury serv- 
ice on the individual’s attitude toward the 
jury; the significance of the jury in the eyes 
of the public, and the sources of public 
approval and disapproval of the existing jurv 
system. 


3. Two studies are attempting to analyze 
jurv selection methods and to determine what 


4. Levi, The Development of a “Missing Funda- 
mental,” 41 Ill. Bar J. 89 (1952). 


5. Interview with Professor Harry Kalven. Jr., 


Chicago, November, 1955. 
6. Meltzer, A Projected Study of the Jury as a 
Working Institution, 287 Annals 97, 99 (1953). 
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segments of the population actually serve on 
trial juries. 

4. Projected studies will deal with the 
voir dire phase of the selection process, an 
assessment of the time spent by jurors on 
jury duty, and the reasons for jury waiver. 

5. In an effort to determine the correlation 
between first ballot votes and the final ver- 
dict, 700 jurors have been interviewed, with 
the court’s consent, at the conclusion of their 
service in criminal trials. 

6. Trained observers have been assigned 
to a series of jury trials to witness the trial, 
interview the judge and counsel, and with 
the consent of the court, to interview the jury 
panel at the end of the trial. 

7. Experimental juries have been im- 
paneled to decide mock cases. Three experi- 
mental cases have been played to over fifty 
experimental juries. By January l, it is esti- 
mated that more than 1,000 jurors will have 
participated in this phase of the project. 

8. With the approval of the court and the 
counsel for both sides, six actual jury delib- 
erations have been recorded. The primary 
purpose of the actual recordings was to prove 
or disprove the authenticity of the other 
investigative methods. 

By utilizing this wide variety of research 
techniques, the jury project staff anticipates 
that the data obtained will be instrumental 
in “. . . determin(ing) to what extent (a) 
the jury conceives of its functions in the same 
way that the formal law conceives it; (b) the 
jury comprehends the judge’s instructions; 
(c) the jury’s criteria for a verdict are con- 
sistent with those laid down by the law; 
(d) the jury comprehends the evidence in 
the case; (e) the jury was moved by ‘rational’ 
or emotional factors rooted in personality, 
social background, and the social situation 
of the court room, the jury box, and the jury 
room discussions.” 


The “Jury-Tapping” Story 


In the fall of 1953, Mr. Paul Kitch of the 
Kansas Bar discussed with representatives of 
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the jury project the possibility of recording a 
limited number of actual jury deliberations 
in connection with the proposed study. For 
the reasons stated in the previous section, the 
suggestion was adopted, and Mr. Kitch pre- 
sented the proposal to Judge Delmas C. Hill 
of the United States District Court for the 
District of Kansas. Judge Hill indicated his 
willingness to assist in the project providing 
the preliminary approval of Orie L. Phillips,* 
Chief Judge of the Court of Appeals of the 
Tenth Judicial Circuit, was obtained. It was 
Judge Phillips opinion that he had no official 
power to sanction the recordings of actual 
jury deliberations, but he agreed to express 
his personal opinions concerning the project. 
A proposed set of rules governing the 
procedures to be followed and the safe- 
guards to be observed was formulated by 
Mr. Kitch. The rules provided that record- 
ings would be made only in civil cases; that 
the judge’s permission would be secured in 
each case; that the permission of counsel for 
both parties would be obtained, including 
the approval of the U. S. Attorney in any 
case where the federal government was a 
party; that no one would be allowed to listen 
to the “live” deliberation of the jury; that the 
recordings would be kept under lock and key 
until the case had been decided; that after 
transcription, the names, geographical loca- 
tions, and other identifying features would 
be altered or deleted; that the personal 
privacy of the jurors would be maintained 
during the actual deliberation and that the 
anonymity of the jurors would be guaranteed 
after the recording was completed. It was 
also provided that neither the judge nor the 
counsel for either party would have the op- 
portunity to see or hear the recording until 
a sufficient period of time had elapsed after 
the trial. 


In addition to these safeguards, it was 
Judge Phillips’ opinion that the members of 
the jury should be informed that recordings 
of their deliberations would be made, that 
the enumerated safeguards would be fol- 


7. Levi, Supra Note 4, at 90. 
8. In 1950, Judge Phillips received the annual 


American Bar Association medal “For conspicuous 
service to the cause of American jurisprudence.” 
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lowed, and that their personal anonymity 
would be preserved. Judge Hill asked Judge 
Phillips if he would object if experimental 
recordings were made in a few cases without 
advising the jurors. Judge Phillips adhered 
to his opinion that the jurors should be in- 
formed, but he stated that he would not object 
to a limited number of recordings. 


In the spring of 1954, recordings were made 
in six civil cases. The federal government was 
a party in two of the cases. With the excep- 
tion of the notification of the jurors that the 
deliberations were being recorded, all of the 
enumerated safeguards were employed. In 
July, 1954, Judge Phillips and Judge Hill 
reached an understanding that no further 
recordings would be permitted. 


The Light of Publicity 


The annual Judicial Conference of the 
10th Judicial Circuit was held at Estes Park, 
Colorado from July 7-9. More than two hun- 
dred members of the legal profession were in 
attendance including Solicitor General Simon 
Sobeloff and Associate Justice Tom Clark of 
the Supreme Court of the United States. One 
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of the masked recordings was played at a 
session of the Judicial Conference.’ From 
July until October there was no mention of 
this incident in the press, but early in Octo- 
ber, a story appeared in the Los Angeles 
Times concerning the “tapping” of the delib- 
erations of several juries. Within the space 
of a few days, comparable stories appeared 
in newspapers throughout the nation, and the 
enclosed montage of typical headlines will 
illustrate the tenor of the articles. Shortly 
after the initial press coverage, Attorney 
General Brownell said: “The Department of 
Justice will present for the consideration of 
Congress at the first opportunity a proposed 
bill to prevent such intrusions upon the 
privacy of the deliberations of both grand 
and petit juries of the court of the United 
States by any persons whomsoever and by 
any means whatsoever.”*° On October 12, in a 


9. Chief Judge Phillips insisted that the safeguards 
employed in recording the deliberations were fully 
stated to the audience and that the program was 
entirely impersonal. 

10. Cited in address by Assistant Attorney General 
Burger, ABA Regional Meeting. St. Paul, October 
12, 1955. 


NEWSPAPER HEADLINES dealing with the jury-tapping story. 
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speech delivered before the Northwest Re- 
gional Meeting of the American Bar Associa- 
tion in St. Paul, Assistant Attorney General 
Warren E. Burger said: “It appears — and I 
say this advisedly —that a group of profes- 
sors, professors of law, of sociology, and 
possibly of psychology, formed a group to 
take a close look into what goes on in the 
jury room. They were financed by a very 
liberal grant from a large philanthropic 
foundation. The size of the grant may be 
judged from the fact that it took two years 
and a large outlay of cash to develop the first 
look at five Federal court juries in Wichita, 
Kansas, and the whole project is said to con- 
template a check on 1,000 to 1,200 juries in 
all.” 


After these opinions were released, the 
University of Chicago Law School asked lead- 
ing members of the legal profession to ex- 
press their opinions concerning the value and 
propriety of the recordings. Twenty-seven 
lawyers and judges endorsed the project, in- 
cluding the president, president-elect, and 
past president of the Association of American 
Law Schools; a former president of the 
American Bar Association; five judges of the 
Illinois Appellate Court; the president of the 
Chicago Bar Association; a past president of 
the Illinois State Bar Association; the past 
president and present chairman of the execu- 
tive committee of the National Conference of 
Commissioners on Uniform State Laws, and 
a former president of the Iowa State Bar 
Association. A typical statement was that of 
Dean Albert J. Harno'' of the University of 
Illinois Law School: “I believe the study of 
the jury system is important and necessary to 
our understanding and improvement of the 
administration of justice. Such a study in my 
opinion necessarily involves a consideration 
of jury deliberations for the light they are 
certain to shed on instructions, rules of evi- 
dence and other rules of law. I think that a 
limited body of recordings of actual jury 
deliberations under the control of the court, 
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with adequate safeguards as to anonymity 
of the persons and transactions concerned 
and with the consent of counsel furnishes an 


important, useful and proper research tool.” 


The Senate Hearing 


On October 12 and 13, the Sub-Committee 
on Internal Security of the United States 
Senate held a hearing to discuss the “jury- 
tapping” incident. The hearing was con- 
ducted by the chairman, Senator James O. 
Eastland (D., Miss.). Ten witnesses were 
called including Dean Levi, Professor Kalven, 
Mr. Kitch and the U. S. Attorneys involved. 
The oral testimony reveals very little concern- 
ing the nature or scope of the jury project. 
In a written statement which was not read 
at the hearing, but was entered in the record, 
Dean Levi said: “The use of a limited num- 
ber of actual jury deliberations can contribute 
to the better understanding of the jury and 
to the improvement in instructions. By serv- 
ing to validate other means of study, it can 
serve to improve the administration of justice 
so far as the rules of evidence are concerned 
and the speed with which trials are secured 
or conducted. It can serve to maintain and 
to continue a great American institution. 
This is no doubt the reason that there are 
distinguished and able leaders of the bar 
who are in favor of such a study, including 
the use of a limited number of actual jury 
deliberations under proper safeguards.”"* 
Irving Ferman, Washington Director of the 
American Civil Liberties Union, told the 
subcommittee: “We plead today that the jury 
room remain tightly closed forever.” 


At the conclusion of the hearing, Senator 
Eastland and Senator William E. Jenner (R., 
Ind.), issued a joint statement in which they 
said: “What was done in this Kansas Court 
constituted, in our separate judgments, a 
flagrant abuse of authority, a violation of the 
constitutional guarantee under the seventh 
amendment of the right of trial by jury, and 
a serious-threat to such right for the future 


11. Dean Harno was speaking in an individual 
capacity and not as president of The American 
Judicature Society. 


12. Hearings before the Subcommittee on Internal 
Security of the Senate Committee on the Judiciary, 
Preliminary Report, Oct. 12 and 13, 1955. 
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ACTOR Robert Cummings addresses 
his fellow jurors (left to right), 
Edward Arnold, Lee Philips, Bart 
Burns, Paul Hartman and Joseph 
Sweeney in the CBS Television “Stu- 
dio One” production entitled, “Twelve 
Angry Men.” This film portrays a 
fictional jury deliberation in a crimi- 
nal trial. 


so long as there is no guarantee that incidents 
of this nature will not again take place.” 
They pledged themselves to promote legisla- 
tion making eavesdropping on juries a crime 
and referred the conduct of the federal judges 
who consented to the recordings to the House 
Judiciary Committee without any recom- 
mendation for action. 


Previous Jury Projects 


The development of mechanical recording 
devices is a relatively recent innovation. 
There are no comparable precedents, but a 
brief reference should be made to former 
research projects dealing with the jury system. 
In 1935, William M. Marston completed a 
minor jury study in which “. . . psychological 
observers were planted in the jury-room to 
find out how errors in fact-finding were made. 
They discovered that jurors of both sexes 
gave greater weight to the testimony of wit- 
nesses who were very positive in their state- 
ments than to those who were hesitant and 
cautious.”"* Clearly, the personal privacy of 
the individual jurors was not protected while 
the observer was present in the room, but. 
this research technique was not subjected to 
scrutiny. In 1936, Judge Walter B. Wana- 
maker distributed 2,250 questionnaires to 
former jurors in Summit County, Ohio. The 
questions concerned the comprehension of 
judges instructions, and returns were received 
from more than 800 jurors. In 1938, the Ruth 
Commission of Pennsylvania, armed with the 
authority to subpoena, placed scores of ex- 
jurors on the stand and asked them to testify 


as to what really happens in a jury delibera- 
tion. Several ex-jurors admitted under oath 
that they had rendered a verdict without 
knowing the distinction between plaintiff and 


defendant. In 1947, two enterprising law 
students asked nine trial judges to present 
questionnaires to jurors at the conclusion of 
jury trials. Eight refused. One judge sub- 
mitted the questionnaires, gave the answers 
to the students. and approved additional 
interviews, but withdrew permission because 
of adverse criticism from his colleagues.'* In 
the late 40's, District Judge Loevinger of 
Ramsey County, Minnesota, distributed ques- 
tionnaires to jurors at the end of the trial. 
Names were kept confidential, and more than 
800 jurors voluntarily returned the question- 
naire. 


In spite of these piece-meal projects, there 
is little data available concerning the delibera- 
tive process of the jury. In 1954, Westing- 
house sponsored a fictional “Studio One” 
television account of a jury deliberation en- 
titled, “Twelve Angry Men.” The film has 
been shown to audiences throughout the 
country, but it is impossible to know whether 
this fictional representation is based on fact. 
The recording of jury deliberations by the 
University of Chicago Law School has pre- 
sented an issue for which there are no directly 
applicable precedents. That issue can be 
stated in the following form: Does the record- 
ing of actual jury room deliberations, moti- 
vated by research, and guaranteeing the 
anonymity of the individual jurors, violate 


13. Marston, Is The Jury Ever Right?, in THE 
ESQUIRE TREASURY 466, 469 (1953). 


14. Frank, Courts on Trial 116 (1949). 
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the common law understanding of the sanctity 
of the jury room? 


The Affirmative Brief 


There is a common law understanding that 
the sanctity of the jury can only be insured 
by silence. Testimony by jurors as to matters 
occurring in the jury room is excluded in the 
majority of jurisdictions, and testimony con- 
cerning the mental operations of jurors, in- 
cluding the mental and emotional effect of 
certain conditions on their verdict, is almost 
universally excluded. The proceedings in the 
jury room ought to be known only to the 
jurors themselves, and the object of this 
secrecy is to insure the utmost freedom of 
deliberation. The juror has traditionally been 
entitled to a genuine privilege of confidential 
communications, and the bailiff is “usually 
sworn to keep the jury together in some 
private and convenient place without drink, 
except water; not to suffer any person to 
speak to them, nor to speak to them himself, 
unless by order of the court, except to ask if 
they have agreed upon their verdict, until 
they have so agreed, or have been discharged; 
not to communicate to any person the state 
of their deliberations, or the verdict which 
they have agreed upon.”** The bailiff is 
charged with the responsibility of reporting 
promptly to the court any deviations from the 
complete privacy of the jury, and if the bailiff 
or other officer charged with the custody of 
the jury ignores an infringement of this 
privacy, for whatever purpose, he has, in 
effect, violated his oath. 

It is true that adequate safeguards were 
insured, but these safeguards are only appli- 
cable to the particular ease in which the jury 
deliberation was recorded. The primary ob- 
jective of the rules respecting the seclusion 
of juries is to isolate them from improper 
influences, but at the same time, the revela- 
tion of the masked deliberations of a jury 
would diminish the public confidence in the 
jury and retard the freedom of deliberation 
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in future jury trials. It can hardly be argued 
that the jury data obtained by this technique 
is indispensable, and even if it were, the 
potential injury from disclosure would out- 
weigh the benefits to be gained. 

If it is within the trial judge’s discretion to 
authorize the recording of jury deliberations 
fer basic research, the door is open to abuse, 
and the judge is placed in the untenable 
position of determining the future effect of 
each project on the right of trial by jury. 
Political scientists would welcome the eppor- 
tunity to record executive sessions of con- 
gressional committees or secret international 
meetings in order to obtain basic research 
data, but there are few individuals who would 
sanction such an invasion of privacy. “If 
jurors are conscious that they will be sub- 
jected to interrogation or searching hostile 
inquiry as to what occurred in the jury room 
and why, they are almost inescapably influ- 
enced to some extent by that anticipated 
annoyance. The courts will not permit that 
potential influence to invade the jury room. 
He who makes studied inquiries of jurors as 
to what occurred there acts at his peril, lest 
he be held as acting in obstruction of the 
administration of justice.”’* “With our ultra- 
modern genius for attempting to remove the 
luster from solid gold, the ethical and spiritual 
significance of a jury verdict has been almost 
destroyed. If there can only be televised jury 
deliberations, the process will be complete. 
Yet one of the great bulwarks of our liberty 
is that the jury can acquit against the evidence 
and the directions of the judge because it 
reflects the ethical feelings of a community, 
kindled by a divine spark.”"’ 


To insure that the future deliberations of 
the “palladium of our civil rights” will not be 
constrained by the fear of a hidden recording 
device, any interference with the sanctity of 
the jury room should be forbidden. “We do 
hold for future guidance that it is improper 
and unethical for lawyers, court attaches or 


15. Crockett v. State, 52 Wis 211, 216, 8 N.W. 
603, 606, 38 Am. Rep. 733, 734 (1891). 


16. Rakes vs. U. S., 169 F 2d. 739, 745-46 (1948). 


17. Northern Pacific Railway Company v. Mely, 
219 F. 2d. 199, 202 n.5 (1954). 
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judges in a particular case to make public 
the transactions in the jury room or to inter- 
view jurors to discover what was the course 
of deliberation of a trial jury.”"* 


The Negative Brief 


The Constitution of the United States as 
amended by the Bill of Rights does not 
establish that the privacy of the jury room 
is an inviolable part of the Anglo-American 
system of justice. Article 3, Section 2 and 
the Sixth and Seventh Amendments deal with 
the right to trial by jury, but no specific 
provision of law compels secrecy in the delib- 
erations of the jury. In interpreting the 
phrase “trial by jury,” the courts have held 
that its meaning is derived from the under- 
standing and application of the common law. 
Under the common law, trial by jury em- 
braces all of the essential elements as they 
were recognized in this country and in Eng- 
land when the Constitution was adopted. 
Those elements are that the jury should be 
composed of twelve, the trial should be in the 
presence and under the superintendence of 
a judge, the verdict should be unanimous, 
due course of law should apply, the trial 
should be free from prejudice or passion, 
and the jury should be free to award a 
general verdict. These specific elements have 
been altered by statute and by court decision, 
but at no time in our history has secrecy of 
jury deliberations been considered one of the 
essential constitutional elements of the right 
to trial by jury. 

In Fortescue’s description of trial by jury 
it was stated that “the jurors shall then confer 
together at their pleasure as to the truth of 
the issue, deliberating as much as they wish 
in the custody of the officers of the court, in 
a place assigned to them for the purpose, 
lest in the meantime anyone should suborn 
them.””® In 1737, an Irish brochure was pub- 
lished which described the isolation of the 
jury in the following manner: “The twelve 
men are to be kept close in the most uncom- 
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fortable confinement till they can agree. . . . 
The contrivers of this expedient being sensi- 
ble that there is a very strict connection 
between the mind and body of man, and not 
knowing how to strike immediately at the 
mind, play’d their engine against the body, 
by distressing of which they proposed to 
reduce reason and conscience to a proper 
pliancy.””° From reading these early texts, 
it can be established that the isolation of the 
jury was sanctioned for two reasons: to pre- 
vent the possible contamination of verdicts 
by extraneous and improper influences and to 
coerce the jurors into agreement. Coercion is 
no longer a consideration, but the fear of 
improper influence has resulted in the crea- 
tion of a juror’s privilege against the disclos- 
ure of confidential communications in the 
jury room in order to prevent the impeach- 
ment of verdicts. In discussing this privilege 
Justice Cardozo has said: “The books suggest 
a doctrine that the arguments and votes of 
jurors, the media concludendi, are secrets, 
protected from disclosure unless the privilege 
is waived. What is said upon the subject in 
the adjudicated cases is dictum rather than 
decision. . . . Freedom of debate might be 
stifled and independence of thought checked 


- if jurors were made to feel that their argu- 


ments and ballots were to be freely published 
to the world. The force of these considera- 
tions is not to be gainsaid. But the recogni- 
tion of a privilege does not mean that it is 
without conditions or exceptions. The social 
policy that will prevail in many situations 
may run foul in others of a different social 
policy, competing for supremacy. It is then 
the function of a court to mediate between 
them, assigning, so far as possible, a proper 
value to each, and summoning to its aid all 
the distinctions and analogies that are the 
tools of the judicial process. The function is 
the more essential where a privilege has its 
origin in inveterate but vague tradition, and 
where no attempt has been made either in 


18. Northern Pacific Railway Company v. Mely, 
219 F. 2d. 199, 202 (1954). 


19. Chrimes, De Laudibus Legum Anglie, 61, 
(1942). 

20. A Dissertation on the Constitution and Effects 
of a Petty Jury 11-12 (1737). 
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treatise or in decisions to chart its limits with 
precision.”** In applying this standard to the 
present case, it was clearly within the trial 
judge’s discretion to authorize the recordings 
of actual jury deliberations in Wichita. 

If it is conceded that there is a common 
law rule requiring secrecy in the jury room, 
and certainly this is the prevailing doctrine, 
then it is submitted that the jury is entitled 
to personal, not official, privacy. The majority 
rule holds that the juror cannot testify to 
matters occurring in the jury room, and this 
rule insures the personal privacy of the juror, 
prevents an impeachment of his verdict, and 
guarantees impartial jury deliberations. How- 
ever, this same privacy should not be ex- 
tended to the jury as a body. Jurors are in a 
certain sense officers of the court, and the 
jury has been called a constituent part or 
arm of the court. Since the jury is an arm 
of the court, and since the personal privacy 
of the jurors has been insured, there is no 
reason for surrounding the jury itself with 
secrecy. In appellate court deliberations 
where the rights of the litigants are directly 
affected, the proceedings are transcribed and 
published. In non-jury cases where the rights 
of the litigants are directly affected, the pro- 
ceedings are also transcribed and published. 
In actual jury deliberations where the jury is 
not cognizant of the fact that a recording is 
being made and where the rights of the 
litigants have been protected by the deletion 
of all identifying features, there appears to 
be even greater justification for sanctioning 
the transcription. 


The majority of the courts hold that if 
there is evidence of misconduct of jurors or 
third parties toward the jury, there is no 
ground for reversal unless some actual 
prejudice to the defendant is demonstrated. 
For example, in an 1881 Illinois case, the 
bailiff was present in the jury room during 
the deliberations. The court held: “. . . where, 
in a case of this kind, it affirmatively appears 
that the officer was not influenced by im- 
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proper motives, and that his conduct, outside 
of the mere fact of being in the presence of 
the jury, was unexceptionable, and the court 
is unable to discover, after due inquiry, any- 
thing connected with the transaction from 
which it might reasonably be inferred the 
jury was improperly influenced, or the rights 
of the accused prejudiced, we can see no 
sufficient reason for setting the verdict 
aide... 

In 1934, a federal law was enacted pro- 
hibiting wiretapping. In wiretapping there 
is no masking of names or identifying mate- 
rial, the information derived is adverse to the 
subject of the recording, the purpose is to 
obtain practical evidence and not basic re- 
search data, and yet, since 1934, only one 
individual has been prosecuted and convicted 
under the law. “. . . There is abundant 
evidence that the practice is widespread by 
Federal officers, by state enforcement officials, 
and by private individuals.”** The research 
technicians who placed the recording appara- 
tus in the jury rooms were not interested in 
the jurors as individuals, in what they per- 
sonally believed, or in their personal behavior. 
They were interested in the jury as a distinct 
entity, and yet a law is now sought to con- 
demn their actions while the law prohibiting 
wiretapping receives little or no support. 


Just as physicians observe a living human 
patient for research purposes, the improve- 
ment of the administration of justice necessi- 
tates the limited use of direct observation. 
“, . . If the general practice of medicine and 
surgery is to progress, there must be a certain 
amount of experimentation carried on; but 
such experiments must be done with the 
knowledge and consent of the patient or those 
responsible for him and must not vary too 
radically from the accepted method of pro- 
cedure.”"** If the patient is not capable of 
granting his consent, then someone who is 
responsible for him must authorize that con- 
sent. If the jury is not able to consent to a 
recording“ without affecting its deliberation, 


21. Clark v. United States, 289 U.S. 1, 12-13 (1933). 
22. Gainey v. People, 97 Ill. 270, 281, 37 Am. Rep. 
109, 110-11 (1881). 


23. McCormick, Evidence 301 (1954). 
24. Fortner v. Koch, 272 Mich 273, 282, 261 N.W. 
762, 765 (1935). 
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then the judge is the authority to grant or 
deny that consent. 

The analogies to medical consent and wire- 
tapping clearly demonstrate that the rights 
of the litigants in the cases actually recorded 
were adequately protected, but there is an 
important difference in comparing these 
situations to the trial process. In trial by jury, 
there is a judge who is the custodian of the 
proprieties related to the cases in his court. 
The judge has a peculiar relationship vis-a-vis 
the jury, and the contempt power will always 
be a deterrent to the unauthorized use of 
this device. The contempt power will con- 
trol all cases involving the secrecy of jury 
deliberations with the exception of those 
cases where neutral scientific studies are con- 
ducted with the judge’s consent. There was 
no adverse impact on the jurors in the cases 
actually recorded. The impact on future 
jurors will depend on the extent of the prac- 
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tice and on the safeguards employed. In 
weighing the proprieties in the cases under 
consideration, the judge felt that the benefit 
to the administration of justice outweighed 
the potential effect on the deliberations of 
future juries. 


Summary 


Whether you condone, support, or depre- 
cate the recording of actual jury deliberations 
for basic legal research, the issue is ripe for 
decision. If this phase of the jury project is 
continued it must be based solidly on popular 
support buttressed by specific guarantees 
that the practice will not be abused. There 
is nothing sacrosanct about the law which 
requires immutability, but at the same time, 
basic legal rights should not be sacrificed 
on the altar of progress. The future limits 
of legal research await the decision of the 
bench and bar. 


“ 


transpiring.” 


Echoes from the Past 


(From the Journal of the American Judicature Society, October, 1930) 


.... there never was a time when there was so much need for intelligent 
and sincere discussion in the public press of the shortcomings of the bar and 
bench. There was a time when it was fair to say that it sufficed that the court- 
room was open to the public and anybody who was interested could there 
observe the administration of justice. This is no longer true except in rural 
communities. In over fifty cities the administration of justice has become such 
a vast labor and so specialized that it is all but impossible for laymen, how- 
ever persistent and intelligent, to form any fair opinion as to what is actually 


— HERBERT HARLEY 
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October 


4 —Vermont Bar Association, Montpelier. 
6-7 —Nebraska State Bar Association, Omaha. 
6-8 —West Virginia State Bar, Wheeling. 

10—Rhode Island Bar Association, Provi- 

dence. 

11—Federal Bar Association of New York, 

New Jersey, and Connecticut, New York 
City. 
12-14—National Legal Aid Association, Ro- 
chester, New York. 
12-15—Northwestern Regional Meeting, Ameri- 
can Bar Association, St. Paul. 
13-15—Colorado Bar Association, Colorado 
Springs. 
14-15—State Bar of New Mexico, Santa Fe. 
17-18—State Bar Association of Connecticut, 
Hartford. 
21—Bar Association of the State of Kansas, 
Midyear Meeting, Wichita. 
24-28—Northwestern University Traffic Court 
Conference, Chicago. 
28—North Carolina State Bar, Raleigh. 


November 


2-4 —Purdue Traffic Court Conference, Lafay- 
ette, Indiana. 


4-5 —New England Law Institute, Boston. 


8 —District of Columbia Bar Association, 
Washington. 


9-11—State Bar of Nevada, Reno. 


14-16—Public Relations Society of America, 
Los Angeles. 


27-Dec. 3—Tulane Regional Traffic Court Con- 


ference, New Orleans. 


27-30—Deep South Regional Meeting, American 
Bar Association, New Orleans. 


29—American Judicature Society Luncheon 
Meeting, New Orleans. 


December 
2 —National Municipal League, New York 
City. 
7-10—Oklahoma Bar Association, Oklahoma 
City. 
8 —Georgia Bar Association, Atlanta. 


9-10—New Jersey State Bar Association, Mid- 
year Meeting, Asbury Park, New Jersey. 


1956 


January 

9-11—Purdue Traffic Court Conference, La- 
fayette, Indiana. 

19-21—Midwinter Meeting, Pennsylvania Bar 
Association, Harrisburg. 

23-26—Oregon Traffic Court Conference, 
Eugene. 


Bench and Bar Calendar 
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25-28—New York State Bar Association, New 
York City. 


February 


3 —Midyear Meeting, Arkansas Bar Associa- 
tion, Little Rock. 
16-17—Midwinter Meeting, Wisconsin Bar As- 
sociation, Milwaukee. 
16-21—American Bar Association Midyear 
Meeting, Chicago. 


April 
15-18—Northeastern Regional Meeting, Ameri- 


ean Bar Association, Hartford, Connecticut. 
16-21—Inter-American Bar Association, Dallas, 


Texas. 

May 

2-5 —Illinois State Bar Association, Spring- 
field. 


10-12—Bar Association of the State of Kansas, 
Kansas City. 


24-26—State Bar of Arizona, Flagstaff. 
24-26—Iowa State Bar Association, Des Moines. 


June 


7-8 —Arkansas Bar Association, Hot Springs. 
21-22—Wisconsin Bar Association, Madison. 
25-28—Pennsylvania Bar Association, Spring 
Lake Beach, New Jersey. 

29-30—Bar Association of the State of New 
Hampshire, Jefferson, New Hampshire. 

July 

23-28—International Bar Association, Oslo, 
Norway. 

August 
27-31—American Bar Association, Dallas. 


September 
26-28—State Bar of Michigan, Grand Rapids. 


1957 

July 
American Bar Association, New York 
(Week of July 8) and London, England 
(Week of July 24). 

1958 

August 


25-29—American Bar Association, Los Angeles. 


1959 


August 
24-28—American Bar Association, Washington, 


q 
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The Reader’s Viewpount 


Sanctity of the Jury 


. .. Among the most vital elements of jury 
trial is immunity of the trial jury and its 
members from even suspicion of outside com- 
munications or influence. To this end, com- 
munications by and with jurors are carefully 
supervised and severely restricted; delibera- 
tions of the jury are conducted in the utmost 
privacy and rigorously protected against 
invasion; information as to deliberations in 
advance of verdict is absolutely forbidden. 
Normally, the court specifically and repeatedly 
instructs jurors in these respects, with implied, 
if not express, understanding that violation 
by the jury, by jurors, or by anyone else 
must be brought to the court’s attention and 
is punishable as a contempt of court. 


Press dispatches have recently stated, with 
apparent admissions by some of the partici- 
pants, that a nationwide organization, with 
the cooperation of certain lawyers, law teach- 
ers, and even court judges has, by planting 
communication devices in jury rooms, invaded 
the privacy of jury deliberations. 

How any judge can consistently instruct a 
jury that it must refrain from outside contacts 
or communications when he is currently au- 
thorizing the installation and use of facilities 


for such communication, or how any lawyer 
or organization of lawyers can fail to de- 
nounce such conduct as subversive of our 
Constitutional rights, passes my comprehen- 
sion. 

No comment by or on behalf of the Judica- 
ture Society has been called to my attention. 
While disappointed, hope is indulged that it 
will not long fail in this respect. . . . 

Oscar LAWLER 
Standard Oil Building 
Los Angeles 15, California 


Coroner Reform In North Dakota 


I read, with considerable interest, your 
article on Coroners Postmortem in the August 
issue and noted that a chart was set forth 
stating the coroner systems generally in the 
United States. 

I wish to advise you that the 1955 North 
Dakota Legislature set up an entirely new 
act concerning County Coroners for counties 
having a population of 8,000 people. The 
coroner is now appointed by the Board of 
County Commissioners for two years and 
must be a physician and sets forth other 
qualifications and duties. . . . 

Josepn H. WoELL 
Casselton, North Dakota 


The Literature of 


Judwial Administration 


BOOKS 
All great men are addicted to detective 
fiction and never try to go to sleep at night 
until they have read at least one “whodunit.” 
For those of us who are not willing to pay 
that price for greatness, there are, fortunately, 


lots of good books on a wide variety of sub- 
jects. In general, one’s leisure-time reading 
should be widely diversified and apart from 
the field in which he earns his livelihood. 
Occasionally, however, a good book will come 
along that will provide a refreshing change 
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of pace even though still within our major 
field of interest. Among the following new 
titles lawyers and judges will find some books 
which they owe it to themselves and their 
work to read for the sake of doing a better 
job, and others with which they can sit at 
home by the fire on a pleasant busman’s 
holiday. 

The first three fall within the important 
field of juvenile and family law. Professor 
Frederick J. Ludwig of St. John’s University 
has written for the New York Youth Counsel 
Bureau a comprehensive, authoritative and 
scholarly survey of Youth and the Law,’ 
which tabulates and analyzes the statute and 
case law of all states, with emphasis on New 
York, responsibility, court treatment, 


Any book reviewed here or in any other issue of 
this Journal, or any other book in the field of 
judicial administration, may be ordered directly from 
the American Judicature Society, 1155 East Sixtieth 
Street, Chicago 37, Illinois. We also will be glad 
to procure for you, at regular single-copy prices, 
copies of periodicals containing any of the articles 
here listed. | 


punishment and protection of youths and 
juveniles. In his chapter “A Preface to Re- 
form” he advocates re-examination of the role 
of punishment, unification of courts, and 
decentralization of probation, parole and case 
work. Bernard Lander’s Towards an Under- 
standing of Juvenile Delinquency’ gives a 
pattern for applying scientific statistical meth- 
ods to a study of factors responsible for 
youngsters going wrong. He warns, for ex- 
ample, against confusing two separate and 
unrelated results of a common cause with 
cause and effect. (Automobile traffic and 
river levels vary with the weather, but there 
is no causal relation between the two; is it 
true then, that there is a causal relation be- 
tween high delinquency rates and high per- 
centage of foreign born population?) Much 
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lighter reading, with many anecdotes and 
illustrations, but packed nevertheless with 
sound common sense and wisdom from thirty- 
five years at the bar and on the bench, is 
Marriage Happiness and Unhappiness’ by 
Judge Tom R. Blaine of Enid, Oklahoma. 
After hearing ten thousand divorce cases, 
Judge Blaine declares that marriage happiness 
is attainable by all who intelligently and 
sincerely desire it and try to adjust their 
thinking and way of life to make it possible. 


Four new books deal with the broad field 
of loyalty and security. In The Oppenheimer 
Case,* Charles P. Curtis, Boston lawyer, 
examines the operation of the loyalty-security 
program which was set up eight years ago, 
in the first notable case for which a record 
of the proceedings has been made available, 
and finds it wanting. Witness the closing 
sentence, quoted from Shaw’s Joan’ of Arc: 
“They were as honest a lot of poor fools as 
ever burned their betters.” Then there is 
Dean Griswold’s much discussed booklet The 
Fifth Amendment Today,’ consisting of three 
public lectures on the Amendment and cur- 
rent controversy about it. Some may disagree 
with his views, but none should deny the 
constructive value of his discussion. The 
Fund for the Republic, Inc., has published a 
paper-bound study of Personnel Security 
Programs of the Federal Government,’ written 
by Sandra Weinstein at Yale Law School. 
The same foundation, incidentally, published 
the Curtis book and has been distributing 
copies of the Griswold book. Finally, there 
is a very good work on the proper function, 
the use and the abuse of the investigative 
powers of Congress, written in the light of 
the McCarthy and other recent notable Con- 
gressional investigations. Entitled Govern- 
ment by Investigation,’ it is written by Alan 
Barth, an editorial writer for the Washington 
Post and Times Herald. Of related interest 
is Wire-Tapping — A Selected Bibliography,’ 
by Dorothy C. Tompkins. 


1. Brooklyn: The Foundation Press, Inc., 1955. 
Cloth, pp. xxii and 386. $5.50. 

2. New York: Columbia University Press, 1954. 
Cloth, pp. xvi and 143. $3.00. 

3. Philadelphia: Dorrance and Co., 1955. Cloth, 
197 pages. $2.50. 

4. New York: Simon and Schuster, 1955. Cloth, 
pp. xi and 283. $4.00. 


5. Cambridge: Harvard University Press, 1955. 
Paper, 82 pages. 50 cents. 

6. New York: The Fund for the Republic, Inc. 
Paper, 79 pages. 

7. New York: 
231 pages. $3.00. 

8. Berkeley: University of California Bureau of 
Public Administration, 1955. Paper, 30 pages, mimeo- 
graphed. $1.00. 


The Viking Press, 1955. Cloth, 
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Bar association personnel will be interested 
in two new books and an older one reprinted. 
One is a biography of Simeon E. Baldwin,° 
former chief justice and governor of Connecti- 
cut who is generally regarded as the indi- 
vidual responsible for the founding of the 
American Bar Association. Enough is told 
about his work in the A.B.A. to make this 
volume a useful adjunct to other historical 
material recently published on the occasion 
of the A.B.A.’s seventy-fifth anniversary. The 
other two volumes have been published by 
the Philadelphia Bar Association, an organiza- 
tion twice as old as the American Bar Asso- 
ciation, in celebration of its hundred and 
fiftieth anniversary. A 462-page book’ was 
published in 1906 to commemorate the 
hundredth anniversary celebrated in 1902, 
and this book was reprinted this year along 
with a smaller volume recording the proceed- 
ings, addresses and historical displays and 
observances incident to the 1952 ceremonies." 
All three of these volumes, incidentally, are 
in light green cloth binding and would be a 
fine addition as a group to any bar associa- 
tion library. 


Other books of interest and importance: 


The Forgotten Ninth Amendment, by Ben- 
nett B. Patterson.'* No, don’t get out the 
Constitution to see what the Ninth says. We 
had forgotten it, too, but here’s its text: 
“The enumeration in the constitution of cer- 
tain rights shall not be construed to deny or 
disparage others retained by the people.” 
This, says Mr. Patterson, has been erroneously 
classified as a restriction upon federal power. 
whereas it is really a basic statement of the 
inherent natural rights of the individual, and 
as such embodies the essence of the demo- 
cratic spirit. 


The Supreme Court in the American Sys- 


9. Frederick H. Jackson, Simeon E. Baldwin, 
Lawyer, Social Scientist, Statesman. New York: King’s 
Crown Press, 1955. Cloth. pp. xv and 291. $5.00. 

10. The Law Association of Philadelphia—Ad- 
dresses Delivered March 13, 1902 and Papers Prepared 
or Republished to Commemorate the Centennial 
Celebration of the Law Association of Philadelphia, 
Pennsylvania. 1955 reprint by the Philadelphia Bar 
Association. Cloth, pp. xii and 462. 

11. Philadelphia: The Philadelphia Bar Associa- 
tion, 1955. Cloth, 150 pages. 


12. Indianapolis: The Bobbs-Merrill Co., Ine., 
1955. Cloth, pp. ix and 217. 
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Make use of our services—clip 
and mail this coupon. 


AMERICAN JUDICATURE SOCIETY 
1155 East Sixtieth Street 


Chicago 37, Illinois 


A. Please send the following information: 
F 


ree All Material 
terial 


(Nominal Charge) 
Judicial Administration, General 
Organization of Courts 
Minor Courts 
Selection of Judges 
Judicial Salaries 
Public Relations of the Bar 
Integration of the Bar 
Pre-Trial Procedure 
Selection of Jurors 


Judicial Councils 


Beaney, The Right te Counsel in Ameri- 
can Courts ($4.50). 


Brown, Manual of Preventive Law 


($5.00). 

rite Legal Aid in the United States 
( 

Drinker, Legal Ethics ($4.00). 

Nims, Pre-Trial ($5.75). 


Phillips and of Judges 
and Lawyers ($5.00 


Tinkham, Public Relations for Bar Asso- 
eiations (ABA Manual) ($3.00). 


Vanderbilt, Minimum Standards of Judi- 
cial Administration ($7.50). 


Virtue, Basic Structure of Children’s 
Services in Michigan ($5.00). 


Virtue, Survey of Metropolitan Courts, 
Detroit Area ($5.00). 
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$4.00, 10 or more $3.00). 
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tem of Government, by Robert H. Jackson.’* 
This is Mr. Justice Jackson’s last book, not 
quite finished at his death. It consists of 
three lectures partially prepared for delivery 
at the Harvard Graduate School of Public 
Administration in February, 1955. After his 
death in October, 1954, the material was 
finished for publication by E. Barrett Pretty- 
man, Jr., his law clerk, and William Eldred 
Jackson, his son, both of whom had been in 
touch with the Justice while he was working 
on it. The book is a keen analysis and 
evaluation of the Supreme Court, first as a 
unit of government, then as a law court, and 
finally as a political institution, by a man 
who had had exceptional opportunity to 
observe it, both from without and within. 


13. Cambridge: Harvard University Press, 1955. 
Cloth, pp. vii and 92. $2.00. 


ARTICLES 


Administrative Law and Procedure 


“Administrative Law: Let Him Who Hears Decide,” 
by Frank E. Cooper. American Bar Association 
Journal, August, 1955, pp. 705-708 771. 

“Legislative Control of Administrative Rules and 
Regulations: The Americana Experience,” by Bernard 
Schwartz. New York University Law Review, May, 
1955, pp. 1031. 

“Legislative Control of Administrative Rules and 
Regulations: Parliamentary Supervision in Britain,” 


by Sir Cecil Carr. New York University Law Review, — 


May, 1955, pp. 1045. 

“The Hoover Commission Report: Improvement of 
Legal Services and Procedure,” Part III, by Whitney 
R. Harris. American Bar Association Journal, August, 
1955, pp. 713-717. 


Bar Activities 


“Disqualification of Attorneys for Representing 
Interests Adverse to Former Clients.” Yale Law 
Journal, May, 1955, pp. 917-928. 

“Interprofessional Code.” The Wisconsin Bar 
Bulletin, August, 1955, pp. 10-20. 

“Legal Ethics,” by Henry S. Drinker. Georgia Bar 
Journal, August, 1955, pp. 30-40. 

“Minimum Fee Schedules: Are They Worthwhile?” 
Iowa Law Review, Summer, 1955, pp. 642-651. 

“The Fifth Amendment and the Lawyer’s Respon- 
sibility,” by Stanley A. Weigel. Nebraska Law Re- 
view, May, 1955, pp. 586-596. 

“The Illinois Bar and Individual Freedom.” 
Northwestern University Law Review, March-April, 
pp. 94-105. 

“The Lawyer’s Duties,” by Loyd Wright. Louisiana 
Bar Journal, July, 1955, pp. 25-35. 

“The Lawyer’s Responsibility and the Fifth Amend- 
ment,” by Loyd Wright. Nebraska Law Review, 
May, 1955, pp. 573-585. 

“The Practicing Lawyer Must Practice Public Rela- 
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tions, Too,” by Louis M. Brown. Journal of the 
State Bar of California, July-August, 1955, pp. 279-282. 

“The President’s Annual Address: Milestones and 
Concepts of the Lawyer-Citizen,” by Loyd Wright. 
American Bar Association Journal, September, 1955, 
pp. 797-800, 871. 

“Toward Better Legal-Medical Professional Rela- 
tions.” The Cleveland Bar Association Journal, 
August, 1955, pp. 166-168. 

“Unauthorized Practice of Law—Accountants in 
the Field of Federal Taxation.” Southern California 
Law Review, April, 1955, pp. 303-313. 

“Unauthorized Practice As It Affects Public Rela- 
tions,” by Merritt W. Green. Ohio Bar, July, 1955, 
p. 685. 

“Unauthorized Practice of Law in Washington,” 
by Phillip Offenbacker. Washington Law Review, 
August, 1955, pp. 249-260. 

“When Lawyers Plead the Fifth Amendment,” by 
J. M. Blackwell. New York State Bar Bulletin, July, 
1955, pp. 247-254. 


Civil Procedure 


“A Judge’s Handbook of Pre-Trial Procedure,” by 
Clarence L. Kincaid; Pre-Trial Committee of ABA; 
William J. Brennan, Jr., Federal Rules Decisions, 
September, 1955, pp. 439-485. 

“Medical Proof,” by Isidore Halpern. South Dakota 
Bar Journal, July, 1955, pp. 14-23. 

“Symposium on Pre-Trial Procedure.” Commercial 
Law Journal, September, 1955, pp. 251-258, 260. 

“The Status of Pre-Trial Practice in New England.” 
Boston University Law Review, April, 1955, pp. 
256-284. 

“The Trial of an Equity Case,” by John H. Wahl, 
Jr. The Florida Bar Journal, April, 1955, pp. 249-258. 
Court Organization 

“A Proposal for a Simplified Court Structure,” by 
Louis M. Loeb. New York State Bar Bulletin, July, 
1955, pp. 266-275. 

“Some Legislative Aspects of Court Revision,” by 
John H. Hughes. New York State Bar Bulletin, 
July, 1955, pp. 276-287. 


Criminal Procedure 


“It Is the Sentence of the Court,” by Bolitha J. 
Laws. Collier’s, October 14, 1955, pp. 40, 42, 44-45. 

“Juvenile Delinquency: Whose Problem?” by 
Stella Chess, M.D., Federal Probation, June, 1955, 
pp. 29-33. 

“Planned Probation,” by Frank W. Jones, Kentucky 
State Bar Journal, June, 1955, pp. 140, 144-145, 157. 

“Preparation for Trial,” by Milton D. Green. 
Washington University Law Quarterly, Spring, 1955, 
pp. 154-170. 

“Recent Developments in the Right to Public 
Trial,” by Lauren Colby. Syracuse Law Review, 
Spring, 1955, pp. 339-346. 

“The Attorney and the Juvenile Court,” Committee 
on Juvenile Court of the Los Angeles Bar Associa- 
tion. Los Angeles Bar Bulletin, August, 1955, pp. 
333-344. 

“The Preparation of a Criminal Case for Trial,” 
by Joseph N. Bongiovanni, Jr. Temple Law Quar- 
terly, Fall, 1954, pp. 199-211. 

“The Right to Counsel in Criminal Cases,” by 
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Marvin Becker and George Heidelbaugh. New Jersey. 


Law Journal, August 25, 1955, pp. 1-5-6. 

“The Witness and Criminal Justice,” by Cecilia 
Munoz-Palma. Decision Law Journal (Philippines), 
July 31, 1955, pp. 483-499. 

“Thoughts on the Social and Legal Nature of 
Deviancy and Delinquency,” by Charles L. Newman. 
North Dakota Law Review, January, 1955, pp. 45-53. 

“Trial Advocacy—For the Defendant,” by Leslie H. 
Vogel. Tennessee Law Review, December, 1954, pp. 
492-501. 

“Trial Advocacy—For the Plaintiff,” by Herbert 
Zelenko. Tennessee Law Review, December, 1954, 
pp. 477-491. 

Jury System 

“Historical and Legal Aspects of the California 
Grand Jury System,” by Harold W. Kennedy and 
James W. Briggs. California Law Review, May, 1955, 
pp. 251-267. 

“Objections to Evidence in Jury Trials: A Multiple 
Review,” by Walter P. Armstrong, Jr. Tennessee Law 
Review, June, 1955, pp. 943-950. 


Legal Aid 

“Legal Service for All,” by Stanley D. Rosenberg. 
Texas Bar Journal, September 22, 1955, pp. 507-508, 
541. 

“Service to the Community Through Legal Aid,” 
by Maurine Howard Abernathy. Women Lawyers 
Journal, Summer, 1955, pp. 14-15. 

“The Need for Legal Aid,” by Williezx H. Avery, 
Jr. Illinois Bar Journal, July, 1955, pp. 874-881. 
Legal Education and Bar Admiission 
“Law School Training for International Leader- 
ship,” by Edward D. Re. New York State Bar Bul- 

letin, April, 1955, pp. 118-123. 

“On Legal Education,” by Jefferson B. Fordham. 
The Shingle, May, 1955, pp. 102-106. 

“On Legal Style,” by George John Miller. Ken- 
tucky Law Journal, Winter, 1955, pp. 235-273. 

“Preceptors Are Important,” by Clarence E. Hall. 
The Shingle, May, 1955, pp. 108-110. 

“Scientific Method in the Law—Its Uses and 
Limitations,” by Urban A. Lavery. Chicago Bar 
Record, April, 1955, pp. 303-316. 

“Simplified Semantics for Solicitors,’ by Ira C. 
Rothgerber. Rocky Mountain Law Review, April, 
1955, pp. 306-317. 

“Teaching and Learning the Law,” by Vincent C. 
MacDonald. The Canadian Bar Review, May, 1955, 
pp. 556-561. 

“The Client's Eye View: What Every Lawyer 
Should Know,” by Henry F. Tenney. American Bar 
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Association Journal, September, 1955, pp. 813-816, 
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